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MUCSCH: , PELER & GARREW-
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Bruce A. devan, Jdr,

Attorneys for Defendant

.Pima;Hining Company

SUPERIOR COURT GF THE STATE OF ARIZOMA
IN AND FOR THE COUNTY OF PIHA

FARMERS INVESTHENT COMPANY, NO. 116542

a corporaticn,

Plaintiff,

}

)
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)

CTHE ANACINDA CONPANY,

e@rai..

Doefendants.
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1] MUSICK, PEELER & GARRETT i
o e WiLsine Cauitssnn .
2 ;' | &0’3-::{3::!'13. C;Ll:;ii;:lﬂﬂﬁﬂﬁ‘ t
“ TELYPFHONE (213) 62D.2322 !
S Bruce A. Bevan, Jr, i
.l o l
5? AttorneyS'for Defendant %
' Pima Mining Company t
6 | - , |
7| _ _ i |
8 SUPERIOR COURT OF THE STATE OF ARIZONA {
0! IN AND FOR THE COUNTY OF PIMA }
- |
10i. *
! | _ |
111 FARMERS xuvrsrvznr COHPANY, N0, 116542 o
12 . __ i
N Plaintiff, } I
13 _ |
: . - i
14. - . } DEFENDANT'S MOTION FOR
| THE ANACONDA COMPANY, et al., -

| PARTIAL SUMMARY JUDGMERN
Befeadants.

- RE_COMMERCIAL LEASE i

W“

-t

17 . THE CITY OF TUCSOH, a
' municipal corporation,

NO., 206

el i e Wy = il

Baps o Al el e . W

, Plajntiff in
19 ' Intervention,

20 ! V.

)
)
)
)
i
i
_ )
21!'FARHERS INVESTHMENT COMPANY,
i:a corporation, ot al.,
! De fendants in )
3 Intervention i
)
)
)
)
)

AN |
1

IO
"

| ANDREW L. BETTMY, as State -
of - Land Commissioner and THE STATE
. ! LAMD CEPARTMENT, a department
26 of the State of Arizona,

271- | Defendants and
1 | Cross-Clainants.
685

, 29I|

301 © pefondant Pima Mining Company (“Pima“) moves the Cﬁﬁrt:for |

o sl it ol e . A P il
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Sl . s . . '

31i an order granting a summary *udgwent {n favor af Pima and agains* |
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The ground of this motion {s that therc are vaiid
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- of thxs action.

% - - VERITY & SMITH .
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Lruce A. Beven, Lngﬁf
Attorneys ior Defendant
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- RE_SUMMARY JUUSMENT MoT10! s ];’“‘
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In Count Ffour of the Anendﬁd Coinain.. pTafntiff al‘ﬂge
that a lease from the State to mea in fact §s an 5119931 “fa1e

of Iand - HWe believe this nen scquitur can and should be disposed
of now *ather than to have the lengthy and comp]ex encjgh tri 1

confused by spurious issues.

el g W T

If by some rather inconceivavie cxrcumStavceﬁ t s Court
shou1d'detcrm1ne that the instant leasc cons 1tutcs a $a19 0f
mineralized Yand, there then are further trigble issucs of fact

before plaintiff Can prevail, all as set forth in part 4 of this

Memorandum, | .

ARGUNMENT

APt~ nil— M i

el s Sebay e oy el

Plaindiff cites various lawses to the effect that vertain

State Yand mey nrct be s0ld. Besides p1a1nt1ff S 1nterest1ﬂg arqu-

'l"

ments, the only fart set forth to support its claim that aw 111#951'

sate has occurred {s the cxistence of tho 1nrtant lcase. Tﬁat

leece cic arly prowidet for veturn of posscs*{on of the !awd ta the
Stite on Dctobar 23, 1975.W Thus, §f the law recoqnizos anJ di?-
tinction betwesn a sale and 2 Téase.athvn th!* 1s & 1ease. nof a

sale of th'e fnstant Yand.

'Plaintiff arques, however, that thms 15 3 sa1e | PC&L$G

th: losse co)Vcws devolopment ctherefrom and use of 3 fuqacious

subs tanzp, water. Yet the very laws it Cttes exnrpssl) prezide

Pl bl nm Lhmwmend e h =1 Y r.oyvvsanvev b

i
!
thet _ . - ;,,_ g
!
f

N

!

l

l

l

|

i

1. No Land Has Bevn Zulu. | !
- |
A

i
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\
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!
1. The Teasing of any of. uht ]“n ﬁg-'ﬁf  
for . 51- connerc1a1 -}-”; purpo 9$¥ for TN
,ten*yearsor less . . ;- H
“2.; The 1oasinq of any of said Tands .
for mineral purposes v » o for . . . twenty
years or less ;..-.“  '

-;[Articlc X Section 3, Constitution]

Thus. Arizona 1aw QXPrOSS1y alIows. d05p1te its prohibi-.‘“;

ticn agai st sale. 1eases of such lands., Further, its mineral

leases exnress1y allow permanent removal of even non-fugacicus

products such as meta1s. stone and timber [A.R.S. 27-235(B)(1)]. '
Therefore, p]aintiff S argument that a lease a1low1ng AN exhaustio1

of a2 valuable product i{s a sale is rebutted by the cons stitutional

o Tl B . 1 e gt allirefie. iAo e s Sy 5

¥
¢

and statutory scheme forbidding sale but aliowing mineral removeas

-
'
Ay -l e ]k -

and salte., A.R.S, 27*231. et seq.

_Jn short, 1f plaintiff's argumeht were sound, Arizona's

statutes Slfﬁsing’mineral leasing, extraction and shipment of

minerals are and have bééhahjghiy 1119931;.3  * S -- } -
f
|
;

Platntiff contends (page 12) thefe is cons16arab1e
241 ¢imilarity between the instant Yease and an of) )ease, Plafntiff

6.1 then cites certain Califdrnjn cases which plaintiff el mS suppnrt;i

rs

| o , -
:MB% the contention that the instant lease is a cale of Sta 1and
2?“

i ' . . - e
28“ , Plaintiff first cites Stone v. Clity of Los Ai-ples,

“9@' 114 C.A. 192, 299 Pac. B38 apparently for the pfbposff{wn-quotéﬂif T

zoil therefn that ofl 15 part of the realty and therefore & of) lease

3li involves 8 sale of land [page 14, Hcmorundum]:
Al “Tn nlare. it (& nav: a6 the veslty o . .
i} ' -
! _
|
iE
i} ‘ T | \
! ( /76 )
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2: Thus a sa1e of a part of the frﬂeho]d . ; ;.

'3u ' 1s just as much a salo as though the city
4 shou)d convey the oll in pIace ' e .é

6 Whether or not plaintiff knows {it, Stone v. City of

7 Los Anaeles. 3 1931 District Court of Appeal case, does not NBVﬂ'
8l much legal thality

of a _
10” Caalahan v, Kartin, 3 Cal; 2d 110, 43 P, 24 788 (1935),
11i 2 Sunrame Court case. rejected that “oil in place thémry.“ As
lzi that Court pointed out, the right to dri11 for ofl {s & prOfit

131 o prendre, which although an estate in real property or a chatte!
14| veal, was and is "not real property.” [3 C. 2d at p' 1185 p. -T5 

15 Me morandum] The Court further pointed out thc d1ttirc*fon b@twaen
d (1) real property (i.e., “things real”) in California Civi] Cade
Section 14(2) and (1i) servitudes upon land per Sectioas 801 &nd

802 of the Civil Code. Among such servitudes in gross per Civy!

Code Section 802 {s the “"right of taking water."

Thus, the right to'take water from tand is not the

22| taking of real oroperty nor does such constitute the "sale” of

23; l3and or real'pr0perty.

24ﬂ . - |

EBh In Boone v, Efnnshdri, 206 Ca1. T48;1é73 Pac. 797 (1925 |

262 the California Supreme Court'held that, : . o ' l;

zvi '

EGJ "the l{cense av pr{vi1ege or Igasehold by ?

29% “which the permittees are granted rhe rtnht f ‘ .

30% to cxplores and mine fop gaeo aud oil daca naFyf J!; )

51 coratitute a grant oy nale of tideulaﬁd# in ' ' . 1

0 tha cnncn that thaen tpprme arn_ucnd'iN-fhp'Q ’ ; : o
] | “ ‘ |
| B o -B- g O\
| ‘ -t 28 s } A
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prohibitory provisions uf Artfcle XV, Sec-
tion 3, state constftutfon."” [Emphasis
 vdded) _ ) See

Finally, as pointéd out bﬁ.thc Supreme_coﬁrt in City of'

Long Beach v, Marshail, 11 €, 2d 609. 621, 82 P, 2d 362 (1932):

"And {t should be ﬁpted. finally, that the
conclusion reached in the Stone case to the

effect that an ofl lease fs an unlawful
transfer of fideland is contrary to the

holding by this Court in the later case of

Boone v. K{nasbury, supra, at page 184."

. - #

'fherefore,-although plaintiff does not_seem to he aware

of it,-its anly authority for contending that an 0%l or water
lease constitutes a sale bf lanéﬁéeCT§$Vely hzs been overfuled
andé the law is5 cxpressly 2nd cxectly ¢to the'cantrary. '
Fima.

2. There Has Been Ko Use of Any Minerel b

As pointed out in Campball v. Flyinq v. Cattle Co.,
25 Ar1z.'577, 220 Pac. 417 (1923}, not all-Ar1zona land is pre-

cluded from being sold., As the Court stated:

"A11 noen-mineral lands, with certain excep-
tions, are subject to sa]e’and c e e minefal

lands are not."

Thus, plaintiff must show that not onIy has theginstant 

ternd been sold but that It s "mincral” in character,

The Statne fand Nanartmont nover hac r}nqtif*ﬁﬂ ﬁﬁnd Nt

6= 2Y
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1va1uab1e-products.

the Enab]ing Act, the Cons titut1bn and certain Acts nf the- Legis—

being “mineral“ mercly because it containcd underbround water.
Numerous other Commarcial leases for the nroduct1on of water

exist. Hany of these were to Bagdad COppcr (rcpresented by

Snell & H*lmer) Such cIassifications by the State Land Depart-

nent are pursuant to the power vested n it by A R,S. 37-212
vhich requfre* classificat1an of lands as, e.g.. lands suitabIe

for commercial purposes or tands contaxning ‘timber, stone or other
These 1nterpretations by the respons1ble

60 Ar1z.

State agency must be given great we1ght.,;SFate v. Boyd,

«88. 138 P. 2d 284 (1943).

nfiff denies 1in 1ts movvng papers

that the 1nstant land 15 m1neral in character. Plafnt1ff C1tes

1athre,-a]1 of which preclude the'“sa1e or contract for sale of

any timber or other natural product of such lands." [Emphu51s

added]_

The above quoted language coenstitutes the sole con-

stitutional pronibition 2gainst land sale pert1nent to these

motions, Yet, at page 11 of {ts Memorendunm, p]aintiff judictally

admits, "Water is

plainly not ‘timber or other natural product’

of such land. . . ."

Consvquentiy, plainti{f has destroyed fts sole basw*

for Count Four,

Slncc (i} all that Pima takes from the Iands under

Commarcial Lease 906 v water and (1§) weter {s nat a naturu!

prod ct ef such 1and" and (1i1' the only lejal rrohibiticn rc]ief

on by plaintiff is agbznﬁt sale of Yand with cettain natura1

e ] L . -~ s - r "

ot - = . w & 11*;‘
|_.#luu1i.-_q,. P& R el Wty

i e w Ay b LR & Wk v @

r-“‘- -
1y BT Y R VAT

i t, o i - ¥,
W vy ki W § ¥ ey

S o o b * a
Yt WAF AW

(79)
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~when similar commercial leases for water product

no lauw. Therefere, Court Four sheuld be d!sposéd'cf now i
rather than be left dangling to cbnfusé the Yess spurfous issues

which remain to be tried in this case.

3. No "Uaste" {5 Bo1na Committed

Implicit in plaintiff s Memoranduw is the contention
that

“waste is bning commftted by the State ‘for “se111ng its
water so cheaply.
“Waste” is defined as an "unlawful" act. 93 €.J.S. §59.

uhas' anythinag authorized byhthe Iand]ord hardly can be lega1

uaste and the State here expressly has authorized water productxc“%'

Perhaps, however, plaiﬁtiff anditsgeuqse1ére not'aﬁ
much concerned with the relationship,betweentheIState and P1mé
as being violated as they perhaps may be by their c0ncern for
' the ‘

the naturzl resources oy State. ‘
|
|

Although no such concern was expressec by Sneit & Wilmoer

iOn purposes woere
issued to Bagdad Copper, let us assume that the.: lawyers havo

acquired pev {nsight regarding law and morality.

l
Heve: t" less, what they assert now on ﬁéhalf-af FICO' }
ts that the Stote should cease its Lease 906 so :hat w**mr there- _
under can be canstured more easily by andﬁwithnut_cost tc'FlCO "_ 
rI1C0 is uncoﬁcc“rcd, ,cwever with the fact tha 2 ces s;tion nf
"Cnnmercial Lease 906 will cost the State not onTv direc* revenups

from said Lease but also millifons and mi]lions o f do11ars of
royaltipr and taxcs from “1ma and simi]ar millikﬂs of daIlars.of

!

hcnefit arisang frum worxnnn being givcn jabs, praducing taxub'o

income and stavinn off wchare¢ -
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natural assets by one vhose only standing to so gilege COnfT‘t“
of 1ts grecedy cleim that {t should be ailow +d froPTy to draisn

State hater to raise pccans in a venture which has ceen aone i0

Thus 18 the State of Arizona accus

sur\ive anly on tax supported subsfidics.

Statc ascets hhen 1t allows produ tion of w:ter or 0il since

theae fugaciou' substances might be drained away by conpetittve,

adjacent nefghbors, such as FICO.

dum] that Court held,

plaintiffs, that it is pot waste for one co-tenant

v. Walden, 4 C.

" ofl without the consent of his co-tenants.

In any event,

2d 637, 52 P. 2d 237 (1935) [paces

in a portion of the drcisfon

eyl il

As ihef

(4 C. 2d 655-656):

the

mining and tax]} revenues and instead “ccnaerve“

t o

~diligently seek to reduce thew to possession.™

State

FICD Itz'n th at

- tions

H
» . *

In vicew of the fcect that s enjuynent

can be had of a2an estate in 2il richts except

~through removal of the cil and other sub-

stances, it is held that it i¢ no. waste
for a cotenant to go upon the land and pro-
duce oil..,Thiﬁ principle, aprlicable to
minerals in general, is of special {importance

in regard to fugacious substances, which

may be lost entirely threugﬁ“dr{ll$ngwopﬂngr;.1

on other lards 1€ the owners do not

Thtreforc. 1t 15 somehow unseen1y for FICO to bIeat that

should deprive 1ts Liti*ens of weier (and u1t'mately,

FICO can drainlit withnui tharud_t&

cd of o wisting s

the State is not gw%]ty of “wasting"

In Cabnev-Jdohnston 0i1 Corn,
14-16H
not quotca oy
to driil fer
Court stated

groran- .

its vater adjacent
FIC0.,

(81) |,
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1; - In short, 1f tiie. State . insyani Lease LGHStItUtib o
121 haste;" then what FICO desires sinply 15.”theft “-', } .
. .
41 4. Further Iﬁeueq for Plaintiff to Prove. | I

5# ' : . As indicated at the outfet, to prevail ﬁﬁ Count Four, -

Gj plaintiff must prove 2 number of-mattcrs . In add*tion to provinq

such a ”saTe of mineral Iand p]alnt1ff nust alsc preve that it

8” has valid standing to complain of the alleged i]lﬁgality Thus.
’ at page 3, item 6, plainti{f quietly a11eges that 1ts acreage is
10 | contiguousto Léése 206'and thatp]aintiff ﬁfe]iesfupOnaand

| L . - . . .
. requires the use of ground water of the area for the irrigation
| | S

121 of its rrope "

14 True, this does not quite allege thet FICO wants and

QO -2
A sl H-'-_..-_ —_— —

15 could enjoy the free use and benefit of the water being PumpEd;

L N

16: from adjacent lands. Yet, befaore p]aiﬁtiff can have.standing.to E'
17J cpmeain of Pima's pumping, pléintiff must show damage., Tc show !
Eiﬁ! damoye, praintif{f must prove thet Pima's pumping 1s cepriving !
19% plainti{f of water. ,
20| _ |
21& _ Pima has denicd tnat $ts pumping deprives plaintitf of !
22? water. The arfidavit of Robert fox 5ervedherein‘ohJQQ!yuﬁgj_JQ?li
23; demonstrates triable issues that (1) there fis afaultsevering!

| !

24 hydrau1ft_gontinuity betueen Pima's end FICO's watér Supp]ies}and?u

251 that (2} Pima's pumpinq and use of water is 1n a water baSIH_a1ﬂ ?,

" . " .

"--|.|. Lt

26| separate from FILO' Additiona]ly P1na has raised agains, F'CO
2

. _.- "r '|.d. e > "1' o] N .J' '
" . N i‘iﬁ' r : 2 e .
o ! : 3 LR Y - ! )

|
’Vh the de1enses of 1aches and EStoppﬂ1, on Ccunt 4 as well as on the

othcr counts of the Amcnded Cﬂnplaint Hence. these sues

25| rematn unsettled ever 1f the instant 1e550¢were.a “sale.

I
30% .f
v m !} S
AR "3 S NO d yurde } ¥ v
b1 ) Pit does not \1sh to | d n the Co rt now with eTabar ?
;n' -:f{ﬂ.u4+r ;pn.inn e el iwfnh‘n e tune ﬂfﬂﬁ#ithV ¢1w#n Flrﬂ hat.

| -3(- | | ‘ -\
) | . :
l

|
\ _ | (R )
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put forward absoluteiy no proof of 1ts 1nJurJ. {.a,, ihat 1ts
pumping 1f from the 5 ame water basin as 15 P1na 5 pumping
However, if the Court is of the view that a further showinq of
triable issues is neccssary to de‘eat rlLU s sunmary Juagwent'
motion,.Pima moves the Court for Teave to prcsent specific affi--
davits and othcr proof upon the subject.
5. Conclusion.
He hope the Court i¢ as convinced as ve that FICO, as
a matter of 1aw. is not entitied to prova11 on Count Four, ke J
further believe that it wauld be in the 1nterests of a nore orderli
trial to rule against FICO now and grant 2 partial sunmary judgmen ?
to Pima orn Count Four. '
Respectfully submitted, l
VERITY & SMITH i ' : |
and |
MUSICK, PEELER & GARRETT
<2, C |
- ;" . ¢
By: ./ &, T5A2 L e -
“r*“dru e A. be«*n T’
Attorneys for Devendant

Pima Mining Conmpany

.
..............

( 83 )
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S AFFIDAVIT OF GEOLGE A, XORADIN

TR e e g ey e R oy

STATE OF CALIFORHIA

) |
) $S.
COUNTY OF LOS ANGELES)

'GEORGE-A.‘KUMADINA.'first_being duly-sworﬁ. deposes

i e = T T T e, R

and says:

1. He is the Vice-President and Geﬁera]_ﬁanager of the
defendant Pimea Mining Company and as a resu1tzﬁas knowledge of the

following facts.

2. Portions of the pit from which Pima mines 1ts ore

have been leased from the State of Arizona SUbJECt to the payment

of royalties as 2 result of its mining actavity thereon,

m1nera1 royalties as a resuit of 1(8 mining activity on said State,

-1easus as.follows.

|
|
J. Pima Mining Company has paid the State of Arizond i
i
i
é
%

ear T Detvars
1967 . ’ § 684,000
1968 ' 787,000
1969 864,000
1970 . . 1,568,000

1971 I 917,000
1972 _ | 553,000

$5,373,000 .
finnual Average - , 895,500

4, In addition to these royaltfes Pima pavs incnm tax, |

w T YL Ly :..-uu unl:: :I‘:JTF...: t:.n:: T-; thft': t‘!*ﬂ ‘ﬁﬂtﬁt - l
-]n -7 ﬂf""’ | \ {

_ 84y
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5. The water pumped from M we??s-numher? o.'7. 8*ahd

® vhich are on theiiands leased from tho State of Arixona pursuant

to conmercial lease number 906 s necessar11y used for thn p“ccc
] thg Oré wned Trom the Pima pit.  (his pPOCeSS?ng 1nc1udes
the requirement thgt water be used to convey tailings awﬁy from _
the miil. Satd tailings air thus transported to Sections 9 and 10
Rarge 13 Eést. Towhship 17 South. These Sections are aléb leased
from the Stete of Arizona pursuant to'commertial lease humber

807-01 and 907-02.

-

6. Pima additienally leases from the State of Arizona
rights of way so that water may be transported to the mill area

anc back to safd tailing pond deposit arca. Thus. the St tate of

Avizona has leased to Pama 1nn effect & compiete isyst:m for ,ﬂihc
tion of water, transportation of water to the mill 2rea where the
o Trom State jeases -is processed and for transportation of

taitings sway from said.mifi"vi; water Lo tailing po-~ds deposit
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arcas. Each aspect of this cyctem {c necpcsary
and milling of ore. tach of these clements also s essential to
the payment of rﬁyaluwes by Pima Mining LOWDEBV to the State Of

Arizona for the ore;mined and milled upon State leases.

7. There is more water deposited on the lahds'used by

Pima for deposit of fts tailings (commercial lcase 90?)'than'therﬁ-

For exanple, in 1972, on safd sections 9 and 10, there was
deposited 4,991,267,000 gallens of water; there uas c1a1ned
thervefrom for further use in tho proces ing of ore 1 256 93&,000

gallons of water: therve thus remained on the 1nn(s covnrcd by

commercial Yease 407, 3;734,33%'93‘1@”4 of water. For 1972 th?

gelionage ot water pumped from cormercial lease 905 was 3 lb3.31?}
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is watcr takon from the lands subject to comnﬂrc1ﬂ1 lease 905 i
i

'«-“'-

\

FCTL000060



STATE O1° ARIZONA)
) $8
County of I’]MA )

Subzcribed and sworn to before me this 20th day of August 1973,

My emmlsaion Fenfree Sept, 28, 1974

I\"omn\ I’ublm

;' J/lcftC4; .7// (Z“K;'_L_
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Craig Swick hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Ar1zona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case
No. 11439, Defendant’s Motion for Partial Summary Judgement re: Commercial Lease No. 906 from

Farmer’s Investment Company v. Anaconda Company, et al, Superior Court of the State of Arizona in and

for the County of Pima, case no. 116542, August 20, 1973. pages 72-80

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file. J]/MA W
0SS

Subscribed and sworn to before me this ) {/ )
Date

" r R / ,
m/ 7 __,J__;A‘ ://-“Jf Z

~ Signature, Notary Public
My commission expires () H / Z%/ .00 OL .
ate

Notgry Public State of Arizona

Maricopa County

Etta Louise Muir

S My Commission Expires
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